


 The housing gap in Poland - approximately 1.4 – 1.5 million 
dwellings (more than 215,000 rental apartments are needed out of 
which 125,000 are required for rentals with a public task, entrusted to 
local authorities) 

 Legacy of regulated rents kept at an artificially low level, 

 1994 Lease of Residential Units Act retained regulated rents in 
both the public and private rental sectors, but rents were to 
be freed after a 10 year transition period (i.e. in 2004) 

 Even before that time CT concluded (2000) that regulated 
rents were at such a low level (covering no more than 60% of 
regular maintence costs of landlords) that the relevant 
provisions lost their binding force in July 2001 

 2001 – new Tenants Protection Act – new leases were to be 
concluded at market rent from 2005 onwards, but regulated 
rents in old leases could be reviewed upwards according to 
stringent rules 



 raising rents to at least the cost level would take 
an unreasonable amount of time, because the 
starting point of increases were the very low 
regulated rents and inflation levels were also 
steadily falling, 

 at the rate permitted by TPA, obtaining cost 
rents from tenants who were still within the 
regulated rent regime could take up from 100 - 
200 years (!) 

 landlords who were able to conclude new 
leases with market rents would not be able to 
sustain a fair yield, because the allowed 
increases in rents were too low to maintain a 
satisfactory level of yield 

 



 on 26 Nov. 1991 Poland joined the Council of 
Europe and on that same day signed the 
ECHR.  

 The Convention was ratified on 19 Jan. 1993 
and at that date became binding law.  

 The jurisdiction of the European Commission 
of Human Rights and the ECtHR was 
recognized on 1 May 1993 which opened 
the possibility to file applications in the Court. 

  Poland ratified Protocol 1 to the ECHR on 10 
Oct. 1994, at which date the Protocol came 
into force. 



 with the collapse of Soviet domination over 

Central and Easter European Countries and 

the subsequent membership of these 

countries in the Council of Europe, the ECtHR 

experienced a new wave of applications 

 Polish citizens: had difficulty in regaining 

possession of their immovables or at least 

securing a justified income from their 

ownership, due to sitting tenants, regulated 

rents, restricted rent increases and multiple 

requirements concerning evictions 



 Every natural or legal person is entitled to the 
peaceful enjoyment of his possessions. No one 
shall be deprived of his possessions except in 
the public interest and subject to the 
conditions provided for by law and by the 
general principles of international law.  

 The preceding provisions shall not, however, in 
any way impair the right of a state to enforce 
such laws as it deems necessary to control the 
use of property in accordance with the 
general interest or to secure the payment of 
taxes or other contributions or penalties. 

 



 initially lodged with the European Commission of 
Human Rights on 6 Dec. 1994. The application 
was transmitted to the ECtHR on 1 Nov. 1998. 

 The Court : competent to consider only the 
period from 10 Oct. 1994, i.e. the date Poland 
ratified Protocol No. 1 of ECHR 

 ECtHR: the rent-control scheme in Poland was a 
result of many historical events and the resulting, 
acute shortage of dwellings. Initially 
implemented legislation was to protect tenants 
in the transition period from State-controlled rent 
to a fully negotiated contractual rent. This 
legislation was therefore viewed as having a 
legitimate aim in the general interest.  



 when assessing the impact of the rent-control scheme on 
the applicant’s right of property and the three different 
laws applicable, namely: the 1994 LRU, the 2001 TPA and its 
December 2004 amendments, the Court found that there 
was a systemic problem in the Polish legislation.  

 Its malfunctioning was connected with the continuing 
restrictions on rent increases which made it impossible for 
private landlords to even cover the costs of property 
maintenance.  

 These structural deficiencies of the law continued despite 
Polish Constitutional Tribunal judgments  

 the ECtHR held that there had been a violation of art 1 
Protocol 1 ECHR because the authorities imposed a 
disproportionate and excessive burden on the applicant, 
which could not be justified by any legitimate interest of 
the community. 

 



 there were approximately 100,000 landlords affected by 
the restrictive tenancy law that was complained of by the 
applicant and between 600,000 and 900,000 tenants in 
Poland have taken advantage of the intense protection of 
tenants. 

 the Court decided that due to the identified, continuing 
deficiencies of the legal system which violate the ECHR 
and its Protocols it was not sufficient to merely resolve the 
case with respect to the applicant, particularly since 
potentially hundreds of ‘clone’ cases may be brought 
before the ECtHR.  

 obliged Poland to definitely end the systemic violation of 
the ECHR. Poland was to adopt appropriate legal or other 
measures, which will allow landlords to collect a 
reasonable level of rent or will provide them with other 
reimbursement mechanisms which mitigate the 
consequences of regulated rents and restricted rent 
increases 



 Upon the request of the Polish Government the case was 
referred to the Grand Chamber of the ECtHR in 2005 which 
delivered its judgment on 19 June 2006 

 The Court emphasized, that the rule of law and the citizens’ 
confidence in the State had been jeopardized, as the 
promised end of regulated rents on 1 Jan. 2005 was in fact 
substituted by restrictions on rent increases which 
effectively maintained low levels of controlled rents 

 contrary to what the Polish Government was arguing, the 
CT judgment of 19 April 2005 was not in itself enough to 
bring Polish legislation in line with Convention standard 

 Poland was obliged to remove the systemic violation by 
implementing adequate legislation and/or other measures. 
An individual agreement as to compensation was to be 
reached by the parties. It was arrived at with the assistance 
of the Court Registry and was endorsed by the Court on 28 
April 2008, which stroke out the application from its list. 
 



 P. Styczeń, the Deputy Polish Minister of 
Infrastructure in the years 2008-2013, pointed out 
that had the rent restrictions been effectively 
removed on 1 Jan. 2005 as promised, it is very 
probable that Poland’s temporary measures 
would have been assessed as justified and 
proportionate to the goal that was to be 
achieved. However, due to misconceived 
political decisions to continue the protection of 
tenants at the sole expense of private landlords 
(a fact pointed out by the Polish CT in its 
numerous judgments mentioned in this article) 
Poland was held to be liable not only for the 
post 1 Jan 2005 violations, but also for ones 
during the 10 year transition period. 



 The case of Mellacher and Others v. Austria is 

an example of the fact that rent control 

mechanisms imposed by the State are not 

always classified as violations of the ECHR. 

Applications no. 10522/83; 11011/84; 

11070/84, judgment of 19 Dec. 1989 

 Lack of balance: 

 Bitto and Others v. Slovakia Application no. 

30255/09, judgment of 28 Jan. 2014 (became 

final on 28 April 2014) 

 Anthony Aquilina v.Malta. Application no. 

3851/12, judgment of 11 Dec. 2014. 

 

 



 Deregulation came too late. The Court did find 
that the Government pursued a legitimate, 
social policy aim concerning housing, however 
there were visible shortcomings as regards rent 
deregulation. Landlords could not cover 
maintenance costs or collect fair profit.  

 The social and financial burden of the 
transformation period was in fact placed on 
only one social group. 

 The Ministry of Transport estimates that as many 
as 923 apartments (706 in Bratislava) and 2,300 
tenants may be affected by the ECtHR ruling. 

 

 



 the lack of a long term housing policy has 
resulted in the reluctance to implement fair 
and balanced tenancy laws 

 if it weren’t for the Hutten-Czapska case, the 
Polish legislator would have continued to 
place an excessive burden on landlords for still 
some time, as this was easier than to tackle the 
question of a long term, sustainable housing 
policy that caters for all social groups, 
including ones with low incomes. 

 such a policy is still missing and apart from 
owner occupation, political actors have no 
other suggestions on how to fill the housing 
gap 

 



 Although the housing situation is unique in each 
country, it becomes apparent that most EU Member 
States face the same challenges, which include 
problems of renewing the housing stock, providing 
social housing, helping disadvantaged groups to 
enter the housing market, preventing social 
segregation in housing.  

 Absence of long-term housing policies and the 
tendency to burden only one social group with the 
costs of the transformations are apparent in the three 
countries.  

 ECtHR’s disciplining role proved evident in the Polish 
and Slovak context. 


